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VALERO

March 11, 2009
VIA E-MAIL

Edie Chang, Chief

Program Planning and Management Branch
Office of Climate Change

California Air Resources Board

1001 | Street

Sacramento, CA 95814
echang@arb.ca.gov

Re: Valero Energy Corporation’s (“Valero”) Comments o@alifornia Air Resources
Board’'s (“CARB”) Draft AB 32 Administrative Greenhose Gas Fee Regulation
(“Draft GHG Fee Regulation”)

Dear Ms. Chang:

On February 25, 2009, CARB Office of Climate Chamgéd a workshop to discuss the Draft GHG
Fee Regulation. This letter provides Valero’'s canis on the Draft GHG Fee Regulation as
presented at the public workshop.

From the onset, it should be noted that Valero egneith the concept of a fair, economy-wide,
prospective, and transparent GHG Fee imposed tveedhe reasonable costs of California’'s AB 32
administrative activities. To that end, Valeroosgly believes that the state’s GHG Fee program
should have the following key overarching princgple

» the fee program should be broad-based and econadgy-w

» the fee program should be equitable;

» the fee should be emissions-based,;

* program costs to be recovered by the fee shoutddmonable, direct, and prospective, with the
actual costs accurately determined and documenigtransparent; and

* the fee should be transparent to the ultimate Ghhter.

However, the approach currently taken by CARB inaligping the GHG fee regulation concept and
the draft regulatory language developed to implantkat concept does not incorporate these key
overarching principles, and therefore, is fatalgwied in this respect and several other respects as
discussed below. Moreover, the Draft GHG Fee Ragul inequitably, disproportionally, and
illegally targets refiners and fuel producers sash Valero. While CARB has stated that it expects
that any increase in cost to this sector can sirbplyassed onto the consumer, Valero believes that
such additional passed-on costs can only harmltbady struggling California consumer in the form
of higher energy costs.
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Valero’s Specific Concerns with the Draft GHG Fee Rqgulation

Legal Basis for Assessing Fees Based on Fuel Protloie. The statutory citation in AB32 (Health &
Safety Code § 38597) states the following:

“The state board may adopt by regulation, after ldipuworkshop, a schedule éées tobe
paid by the sources of greenhouse gas emissionsgulated pursuant to this division,
consistent with Section 57001. The revenues delb@ursuant to this section, shall be
deposited into the Air Pollution Control Fund an@ available upon appropriation, by the
Legislature, for purposes of carrying out this siion.” (Emphasis added).

Fuels in and of themselves are not “sources ofnjy@gse gas emissions.” The “source” of GHG
emissions related to use of fuels is the facilityeguipment in which the fuels are combusted.
Combustion clearly does not occur at the produogdrter level as used by CARB in the Draft GHG
Fee Regulation, so fuel producers and importersatabe considered “sources of greenhouse gas
emissions.” Accordingly, Valero believes that gtect interpretation of this language is that CARB
only allowed to assess fees from sources of aetwmgsions and not from producers or importers of
fuels, regardless of the fact that fuels may ultetyacreate emissions.

Moreover, this language suggests that the fee a&gnlshould cover akources regulated under AB
32. Such an approach would include sources subgethe mandatory GHG reporting regulation
adopted in 2007 as well as sources in industryosec¢hat are identified in CARB’s AB 32 Scoping
Plan as slated for GHG emissions regulation.

GHG Fees Must Not Be Retroactive At the two public workshops, CARB has repeatesigted that
the agency intends to recover funds for repaymémB® 32 program loans made to CARB and
CalEPA from the Motor Vehicle Account, the Air Rdibn Control Fund, and other state accounts.
These loans were said to total approximately $5iomj and their repayment is proposed to occur
over three years. The Draft GHG Fee Regulation moldes repayment of these funds.

Valero also believes that the additional revenualdibe an improper tax because such revenue would
exceed the cost of administering AB 32 for thatryaad would be levied for an unrelated revenue
purpose.

For these reasons, any GHG Fee Regulation changtlge ifuture that are in excess of the revenue
required to administer AB 32 in any given fiscaageand are not used for the purposes of carrying o
AB 32, will constitute an unlawful and unauthorized.

No Sunset Provisions At the last public workshop, Valero understoo8iRB to indicate that they do
not intend to sunset the GHG Fee Regulation, régssdf the fact that the Cap-and-Trade program,
when implemented in 2012, may require affectedlifees to pay for GHG allocations. Valero
strongly recommends that CARB include in the GH@ Regulation a sunset that would be triggered
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once the Cap-and-Trade program is enacted and nmeplied so that affected facilities are not paying
twice.

Off-Site Emission at Refineries Based on Valero’s reading of the GHG Fee drafjutatory
language, it appears that refineries must alsogmaigsion fees for GHG emissions generated from
petroleum coke, naphtha, and LPG related activitias will occur outside the fenceline. While thes
substances can be used as fuels, they may alssebleas feedstocks, in which case, there may be no
additional GHG emissions. Accordingly, Valero beks that there is no way for a refinery to track
the location and ultimate end use of these prodinctsder to assess fees under the GHG Fee draft
regulatory language.

Fuel vs. Feedstocks - Double Counting of Natural Ga At the last public workshop, Valero
understood CARB to indicate, that all natural gastibe assumed to be used as fuel/energy and will
be levied a GHG fee. This understanding appealsteeinforced by the GHG fee draft regulatory
language as the it does not allow exemptions feurahthat will be used as a feedstock. As such,
under the Draft GHG Fee Regulation, it appears ¢h&HG fee could be levied against a refinery’s
hydrogen production since natural gas is typicafigd as a feed stock.

Additionally, the GHG fee draft regulatory languagepears to have the related problem in that a
refinery could be levied a GHG fee against thecpase of natural gas and the GHG emissions
resulting from combustion of natural gas within teénery.

Valero believes that it is not CARB’s intentionitelude such potential double-counting scenarios in
the GHG Fee Regulation, and therefore requests GA&B clarify this in any future version of the
regulation.

Assessment of Process EmissiansBased on Valero’s reading of the GHG Fee drafiutatory
language, it appears that refineries will needrtwvigle two separate GHG emission inventories — one
for process emissions for the GHG fee regulatioth @me for all covered refinery sources, including
process emissions, under the recently enacted AB&@®&latory GHG Emission Reporting regulation.
This will equate to requiring the preparation obtdifferent GHG inventories, which is a waste of
resources, and could lead to errors in the invergor

CARBOB and Ethanol: The addition of renewable or low-carbon oxygesas not recognized in the
GHG Fee draft regulatory language. Accordinglythimg added to CARBOB, regardless of its life-
cycle carbon intensity, will be assessed a feeaaslme. This will penalize anyone blending gas®li
with renewables or low-carbon fuels, including eiblZgasoline blends such as E-10, even E-85,
which may be counterproductive or in conflict wttoposed Low Carbon Fuel Standard (“LCFS”).

Transparency. CARB’s approach to the GHG Fee Regulation waoniddose the fee in a manner that
in many cases is far upstream of the actual pdi@HG emissions. If the fee payer simply includes
the fee as part of the cost of fuel sold to thassrgtream in the supply chain, the administratosts

of AB 32 implementation will never be clear to thikékmate GHG emitter — the source or individual
that actually combusts the fuel and thereby rele&3@2 to the atmosphere. This is in direct cohtras
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to most, if not all, other state environmental fgegrams, where the fee is imposed directly on the
actual emitter/discharger, who can then see dyréladl costs for which it is responsible.

Valero believes that all AB 32 GHG fees and chargjesuld be transparent to the ultimate fee payer
(i.e., the entity responsible for release of theGaémissions which were subject to the fee) in otder
help assure accountability and to send clear gigmals to the regulated community.

Enforcement The GHG Fee draft regulatory language enforcérpesvisions do not recognize the
“materiality concept” that has been incorporatetb ithe recently enacted AB 32 Mandatory GHG
Emission Reporting regulation. This concept recoggthat 100% accuracy is not possible and allows
for the certification process to provide an indimatof how “material” omissions may be and offer
opportunity for corrections. The inventory datguieed to be collected under the GHG Fee draft
regulatory language does not recognize materiaity consequently anything short of complete
accuracy is subject to enforcement. Valero stpngyes that CARB incorporate this concept into the
GHG Fee Regulation and be consistent

Litigation Fees. The GHG Fee draft regulatory language indicttas costs stemming from litigation
(in defending AB 32 rulemaking) can be collectedlemthe GHG Fee Regulation. Valero believes
that this is improper and legally invalid in thaitential litigants with standing are paying litigat
costs for both sides, but also that fees colleatedrequired to be used for administrative devekgm
of these regulations and not any subsequent lbigagrising from improper administration.
Accordingly, this provision should be removed frim GHG Fee Regulation.

* k k k %k

In conclusion, Valero would like to thank CARB fthris initial opportunity to comment on the Draft
GHG Fee Regulation and the draft regulatory languad@/hile we strongly object to the current fee
proposal and structure proposed by CARB, Valerdedicated to continue working with CARB to
develop a legally sound, reasonable, and broaddbiabks Fee.

In submitting these comments, Valero incorporatgsdference all of its previous correspondences
and comments to CARB, verbal and written, concggnhkB 32, the GHG Fee Regulation, the

proposed LCFS, and the AB 32 Scoping Plan. IntexdiValero supports and adopts as its own the
written correspondences and comments submittedhdyestern States Petroleum Association, AB
32 Implementation Group, CMTA, and California Taypes’ Association to CARB. Valero reserves

the right to supplement its previous comments a ageprovide future comments during GHG Fee
Regulation rulemaking process.

Please contact me at (210) 345-4620 or Scott Febvamat (916) 503-1639 if you should have any
guestions or need clarifications concerning Vakamments.
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Sincerely,

Matthew H. Hodges

Senior Manager,

Regulatory Affairs & Government Relations
Valero Companies

DWS:mhh

CC: Jon Constantino, CARB
Jeannie Blakeslee, CARB
Bruce Tuter, CARB
Scott Folwarkow, Valero
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